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Dominican Republic
Esperanza Cabral, Johanna Soto, Laura Piantini and Amelia Taveras

OMG

General structuring of financing

1 What territory’s law typically governs the transaction agreements? 

Will courts in your jurisdiction recognise a choice of foreign law or a 

judgment from a foreign jurisdiction?

Transactions are generally governed by Dominican law. However, 
cross-border transactions agreements are usually ruled by New York 
State Law. 

On the other hand, judgments from foreign jurisdictions may 
only be executed in the Dominican territory after obtaining a proper 
authorisation. This authorisation takes the following form: 
•	 	An	exequatur:	which	 is	a	decision	from	a	court	of	competent	

jurisdiction that authorises the execution in the Dominican 
Republic of a foreign judgment containing any covenants. The 
exequatur	is	rendered	after	a	previous	analysis	of	the	merits	and	
technicalities of the decision. 

•	 	An	homologation	proceeding:	which	is	a	procedure	followed	by	
a decision from a court of competent jurisdiction that validates 
a judgment containing any declaration of rights, without an 
analysis of the merits of such decision.

It is important to note that arbitral awards shall also follow a 
homologation procedure in order to be executed in the Dominican 
Republic. The Dominican Republic is part of the Convention on 
the	Recognition	and	Enforcement	of	Foreign	Arbitral	Awards,	also	
known	as	the	New	York	Arbitration	Convention,	which	is	one	of	
the key instruments in the international arbitration. The New York 
Convention applies to the recognition and enforcement of foreign 
arbitral awards and the referral by a court to arbitration.

2 Does the legal and regulatory regime in your jurisdiction restrict 

acquisitions by foreign entities? Are there any restrictions on cross-

border lending?

There are some restrictions in regulated industries such as insurance. 
For example, only entities incorporated under Dominican Law may 
operate as an insurance company. In addition, at least 51 per cent of 
the capital stock (including control decisions) of an insurance com-
pany must be owned by Dominicans (registered shares); in case of 
Dominican entities owning an insurance company, at least 51 per 
cent of its capital stock must also be owned by Dominicans. It is 
important to note that this provision does not apply to the third-
level beneficial owner of a Dominican entity, since a foreign entity 
could be the owner of the second Dominican entity. 

There is also a limitation of foreign investment in the following 
industries: 
•	 	disposal	 of	 toxic	 or	 radioactive	material	 not	 produced	 in	 the	

Dominican Republic; 
•	 	activities	affecting	public	health	and	the	the	country’s	environ-
mental	equilibrium,	according	to	local	provisions;	and	

•	 	the	 production	 of	material	 and	 equipment	 directly	 related	 to	
national defence and security, unless express authorisation is 
given by the Executive Power.

On cross-border lending, Dominican law does not establish any 
restrictions. However, the country risk indicators are considered by 
the regulator for the evaluation of the solvency of the debtor (deter-
mination of capacity for repayment of debts). The evaluation of the 
country risk will only apply to debtors domiciled abroad or, if domi-
ciled in the Dominican Republic, where more than 50 per cent of his 
or her business operation is concentrated in a country different from 
the Dominican Republic.

Likewise, there is no restriction on lending provided from for-
eign institutions to a local individual or entity. However, all pay-
ment commitments in foreign currencies shall be registered before 
the Dominican Central Bank for statistic information, but not as a 
previous	requirement	for	repayment	in	a	foreign	currency.

3 What are the typical debt components of acquisition financing in your 

jurisdiction? Does acquisition financing typically include subordinated 

debt or just senior debt?

Senior debt, subordinated debt and bonds are the typical debt com-
ponents	of	acquisition	finance	in	our	jurisdiction.	
In	most	cases	the	acquisition	financing	includes	only	senior	debt.	

Lenders secure their debt by collateral on which the lender puts in 
place a first lien.

4 Are there rules requiring certainty of financing for acquisitions of public 

companies? Have ‘certain funds’ provisions become market practice 

in other transactions where not required?

Even though the Dominican Republic has had a market trade regula-
tion since 2000, the stock exchange market has not been developed 
and the trade market is only limited to debt exchange. Therefore, 
there are no public companies in the Dominican Republic.

5 Are there any restrictions on the borrower’s use of proceeds from 

loans or debt securities?

Lenders and borrowers contractually agree on restrictions for the 
use	of	proceeds.	Proceeds	shall	be	used	for	the	purpose	of	the	acqui-
sition and in some cases for the payment of company debt and the 
payment	of	dividends	to	shareholders	as	part	of	such	acquisition.	

6 What are the licensing requirements for financial institutions to 

provide financing to a company organised in your jurisdiction?

The Monetary Board shall authorise financial institutions to provide 
financing. This authorisation may only be denied due to legal rea-
sons and not because of a market opportunity. Financial institutions 
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are also subject to continuous supervision by the Dominican 
Superintendence of Banks.

7 Are principal or interest payments or other fees related to 

indebtedness subject to withholding tax? Is the borrower responsible 

for withholding tax? Must the borrower indemnify the lenders for such 

taxes?

Borrowers are not responsible of any withholding tax, unless inter-
est is paid to an individual or entity abroad (without residency or 
domicile in the Dominican Republic). In such cases, debtors shall 
withhold 10 per cent over interest paid from any Dominican source 
and	submit	such	payment	to	the	Tax	Administration.

8 Are there usury laws or other rules limiting the amount of interest that 

can be charged?

There is no current regulation limiting the interest to be charged by 
lenders when providing financing. In this regard, our financial law 
provides that financial operations shall be done under free market 
conditions. Interest rates for transactions completed in local or for-
eign currency will be freely determined among market agents.

9 What kind of indemnities would customarily be provided by the 

borrower to lenders in connection with a financing?

Borrowers shall indemnify the lenders on any and all of the follow-
ing matters: 
•	 	indemnities	related	to	environmental,	tax	and	labour	liabilities	

connected with borrower operations; and
•	 	losses	or	expenses	that	lenders	may	sustain	or	incur	as	a	conse-
quence	of	the	occurrence	of	an	event	of	default,	or	in	connection	
with the enforcement by the lenders of all rights and obligations 
under the credit agreements. 

10 Can interests in debt be freely assigned among lenders? 

Lenders may contractually agree on the assignment of interests in 
debt,	 generally	 according	 to	 funds	 lent	 to	 borrowers.	 According	
to the Dominican Civil Code, agreements among lenders regard-
ing assignment of interests must be notified to the borrower, unless 
such interests are included or contained in a negotiable instrument 
assigned by endorsement.

11 Do rules in your jurisdiction govern whether an entity can act as an 

administrative agent, trustee or collateral agent?

Law 189-11 of the Mortgage Market and Trust Law in the 
Dominican Republic and its regulation 95-12 provides the legal basis 
for the operation of these type of entities in the Dominican Republic. 
Only entities incorporated under the law of the Dominican Republic 
with the purpose to act as trustee or collateral agent may perform 
as such. In addition multiple service banks, investment fund admin-
istrators, savings and credit associations and other financial inter-
mediaries authorised for such purpose by the Monetary Board may 
serve as trustees or collateral agents.

12 May a borrower or financial sponsor conduct a debt buy-back?

There is no legal prohibition for a debtor or financial sponsor in the 
Dominican Republic to repurchase its own discounted debt, wholly 
or partially. In the event of a buyback of a long-term debt, the face 
value of the bought back debt will be recorded as a reduction in 
the long-term debt stock, and the cash amount received by creditors 
will be recorded as a principal repayment. However, penalties for  
 

prepayment, if provided in the loan or credit agreement, shall be 
considered in cases of debt buyback.

The latest value for debt buyback (current US$) in the Dominican 
Republic (public debt) was zero dollars as of 2010. Over the past 21 
years, the value for this indicator has fluctuated between zero dollars 
in 1989 and $316,470 in 2005.

13 Is it permissible in a buy-back to solicit a majority of lenders to agree 

to amend covenants in the outstanding debt agreements?

Yes,	it	is	permissible.	However,	some	amendments	require	the	agree-
ment of a super majority or the totality of lenders participating in 
a syndicated agreement, especially in the case of a substitution of 
guarantees. 

Guarantees and collateral

14 Are there restrictions on the provision of related company guarantees? 

Are there any limitations on the ability of foreign-registered related 

companies to provide guarantees?

The restrictions on the provision of a guarantee will always depend 
on the type of transaction, the type of guarantee to be given and 
the preference of the creditors over the securities. Nonetheless, 
in the Dominican Republic there are no express limitations on 
whether the guarantees are given by a related company or a  
foreign-registered company, except that transactions shall be devel-
oped	on	 an	 arm’s-length	 basis	 and	 after	 completion	of	 corporate	
proceedings or authorisations in such regard. Other restrictions are 
set	 by	 the	 creditors’	 standards	 or	 by	 law	 regarding	 a	 guarantor’s	
prior commitments. 

For instance, regulations provide appropriate security to credi-
tors by creating a guarantee registry system depending on the privi-
lege to be registered over the assets. It consists of a preference of 
one	creditor	over	another	by	the	quality	and	conditions	of	the	credit	
and its guarantees. The referred privilege could be interpreted as a 
possible restriction since an asset that has already been charged may 
not guarantee the outstanding debt. Under Dominican law, you can 
register a lien or encumbrance over any asset, though preference in 
foreclosure of the guarantee will be given to the beneficiary of the 
first charge registered, who is granted with a certificate of guaran-
tee including his priority on the ranking. In this case, creditors tend 
to contemplate the pros and cons on the foreclosure procedure. 
Preference is given to security over assets located in the country 
to secure prompt payment and to confirm current status of such 
security.

Moreover, there are different costs implicated in the process of 
registration and release of securities such as registration fees and 
taxes. For example, regarding real property, Dominican tax laws 
establish a mortgage tax calculated upon the 2 per cent of the value 
of the property. Other fixed fees for registration may apply. 

15 Are there specific restrictions on the target’s provision of guarantees 

or collateral or financial assistance in an acquisition of its shares? 

What steps may be taken to permit such actions?

So long as the operation is not structured as a tax advantage, the 
acquisition	could	be	performed	under	these	standards.	Nevertheless,	
there are certain conditions to be complied with regarding related 
party transactions. If target company and lender were a financial 
institution, this transaction would be restricted to the assistance of 
the	equivalent	of	20	per	cent	of	 the	 total	value	of	 the	company’s	
patrimony. If it were a corporation, restrictions would be set by the 
company’s	 corporate	 policies.	 Generally,	 the	 following	 issues	 are	
taken into consideration: 
•	 	the	transaction	will	be	developed	on	an	arm’s-length	basis;
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•	 	the	company’s	board	of	directors	will	conduct	a	study	and	pre-
pare a report on considerations and liabilities of the transaction; 
and

•	 	remedies	to	protect	company’s	assets	and	solvency	will	be	pur-
sued (perhaps creating a reserve).

16 What kinds of security are available? Are floating and fixed charges 

permitted? Can a blanket lien be granted on all assets of a company? 

What are the typical exceptions to an all-assets grant?

Security can be granted over all kinds of asset depending on the cred-
itors’	request	to	cover	the	outstanding	debt.	Among	others,	security	
is granted as follows: 
•	 	mortgages	or	privileges	over	real	property;
•	 	liens	 and	 charges	 over	 moveable	 assets:	 furniture,	 fixtures,	
machinery,	 equipment,	motor	 vehicles,	 intellectual	 and	 indus-
trial property;

•	 	charge	over	shares	and	securities,	and	its	dividends	and	interests,	
respectively;

•	 	liens	or	encumbrances	over	financial	instruments:	bank	accounts,	
certificates of deposit, investments;

•	 	pledge	over	merchandise	or	goods	stored	in	bonded	warehouses;	
•	 	pledge	over	imported	goods	(in	transit);	
•	 	corporate	guarantees;	and
•	 	endorsement	of	promissory	notes,	insurance	policies,	letters	of	

credit and accounts receivable.

In addition, since terms for such securities are agreed upon in the 
credit agreements, debtors and guarantors can provide for a guaran-
tee on all assets either present or future, and for a definite or indefi-
nite term depending on the current coverage of the debt. 

In the Dominican Republic, the charges are granted to secure the 
credit during its term. In general, guarantees will not expire while 
the credit remains outstanding. Therefore the charge will be fixed 
for such period of time. 

Regarding future asset securities, even though a clause may pro-
vide for its charge, such charge is considered as a promise guarantee. 
To formalise the guarantee, it needs to be perfected, meaning all 
assets granted need to be charged as they arise and the registration 
proceeding needs to be completed thereafter. 

17 What kinds of notification or other steps must be taken to perfect a 

security interest against collateral?

Once collateral is agreed, creditors must proceed as follows in order 
to protect their interest in the security: 
•	 	Mortgages	over	real	property:	Creditors	must	file	for	a	petition	

to register their privilege over the specific property before the 
Register of Deeds of the competent jurisdiction (where the prop-
erty is located), with due notification of the terms of the mort-
gage. Once this process is completed, creditor will be issued a 
guarantee certificate as evidence of his security.

•	 	Liens	and	encumbrances	over	moveable	assets:	The	guarantee	
agreement with an inventory of the charged assets must be noti-
fied to the peace court (where assets are located). Once this pro-
cess is completed, creditor will receive a registration certificate 
as evidence of his security. For motor vehicles, in addition, credi-
tors may notify the guarantee agreement to the tax authorities 
to register an opposition to transfer over such assets. Regarding 
intellectual property, creditors may also want to register an 
opposition over the IP rights to the Copyright and Trademark 
Offices.

•	 	Charge	 over	 shares	 and	 securities:	 The	 required	 notification	
will	 depend	on	 the	 proceedings	 established	by	 the	 company’s	
bylaws. Usually notification is given to the company through 
the secretary of the board of directors, who registers the pledge 
on	the	company’s	register	of	charges	or	share	certificate	book.	

Regarding other securities, the instrument will establish the 
pledge proceeding.

•	 	Charge	over	book-entry	securities:	Notification	for	registration	
of the pledge shall be made by a holder of book-entry security 
to its broker, and then the broker shall file the pledge with the 
depository.

•	 	Liens	or	encumbrances	over	financial	instruments:	The	guaran-
tee agreements must be notified to the financial institution where 
the instruments are held. 

•	 	Endorsement	of	insurance	policies	or	certificates	of	deposit:	The	
terms of the guarantee need to be notified to insurance compa-
nies and financial institutions, if such proceeding is allowed and 
previously approved. 

•	 	Pledge	over	merchandise	or	goods	stored	in	bonded	warehouses:	
Certificates of deposit need to be endorsed on behalf of credi-
tors. Notification of the endorsement of the certificate of deposit 
shall be given to the administrator of the bonded warehouse. 
Such agent provides a monthly inventory of the endorsed cer-
tificates	to	the	Ministry	of	Industry	and	Trade	and	Agricultural	
Bank of the Dominican Republic.

•	 	Pledge	over	imported	goods	(in	transit):	if	a	guarantee	has	been	
foreclosed before a guarantor has received merchandise from a 
shipping port, creditors must submit evidence of ownership of 
such merchandise to customs agents at port. 

18 Once a security interest is perfected, are there are renewal procedures 

to keep the lien valid and recorded?

As	previously	indicated,	the	liens	are	granted	to	guarantee	the	credit	
during its term. So long as the credit remains outstanding, the liens 
and charges will remain in full force. Nevertheless, parties can agree 
on liberating guarantees as debt is being covered. In this case, if credit 
is	later	increased	or	if	any	default	occurs,	creditors	may	request	the	
debtor or the guarantor the continuity of the original guarantee to 
secure the aggregate amount. Therefore, a continuation statement or 
amendment to the guarantee agreement is signed. Notwithstanding, 
in this last case, to perfect the security, the assets need to be charged 
again and the registration proceeding completed before competent 
authorities (if assets have already been liberated). 

In the case of securities consisting of inventory and a promise of 
a	guarantee	for	future	assets,	creditors	may	request	a	time-to-time	
update	of	debtors	or	 guarantors’	 assets	 (eg,	 a	 contractual	obliga-
tion	to	present	quarterly	inventories	of	current	assets).	These	reports	
are registered before competent authorities to perfect the guarantees 
through the proceedings explained above. 

19 Are there ‘works council’ or other similar consents required to approve 

the provision of guarantees or security by a company?

Under Dominican law, it is not mandatory to obtain consent of 
a works council to provide guarantees. Nonetheless, the laws do 
establish	 the	 possibility	 of	 creating	 an	 employee’s	 union	 or	 inter-
nal	council	in	a	company,	under	such	company’s	consent,	to	protect	
employee’s	rights	(payment	of	salaries,	bonuses	and	other	compen-
sation). Therefore it would be relative whether the approval of such 
council is necessary since employees may negotiate (to guarantee the 
payment of their benefits) that their consent is mandatory to dispose 
of	or	grant	security	over	any	company’s	asset.	This	is	very	rare.

20 Can security be granted to an agent for the benefit of all lenders 

or must collateral be granted to lenders individually and then 

amendments executed upon any assignment?

The Mortgage Market and Trusts Law introduces a collateral agent 
with an obligation to act on behalf of the creditors and represent 
them in any matter concerning and relating to the creation, perfec-
tion and foreclosure of the collateral that secures the repayment of a 
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debt. The collateral agent will have the power to execute any actions 
and documents reasonably necessary to carry out an injunction, 
such as: 
•	 	obtain	 corporate	 authorisations	 for	 the	 execution	 of	 security	

documents; 
•	 	protect	and	defend	collateral	against	actions	of	other	creditors	

or third parties;
•	 	oversee	the	preservation	of	 the	collateral	 in	a	diligent	manner	

and keep it in a good state; 
•	 	maintain	 the	 collateral	 separate	 from	 assets	 of	 its	 own	 patri-

mony and those of its other businesses;
•	 	inform	the	creditors	of	any	fact	of	an	economic,	legal	or	admin-

istrative nature that may have an impact on the normal develop-
ment of the obligations assumed by the agent; and

•	 	comply	with	the	instructions	that	may	be	issued	from	time	to	
time by the creditors.

21 What protection is typically afforded to creditors before collateral can 

be released? Are there ways to structure around such protection?

As	established,	creditors	will	be	provided	with	certain	privilege	over	
their guarantees depending on the terms of the security. Creditors 
will receive its protection depending on the ranking the security was 
registered	in	before	the	competent	authorities.	As	an	additional	rem-
edy, the Mortgage Market and Trusts Law creates a specific insur-
ance	 in	 favour	 of	 financial	 institutions	 to	 secure	 debtors’	 default	
on repayment. In case of securities, the depository of book-entry 
securities provides protection to such assets until a pledge has been 
released or a judgment is received in this regard. 

On the other hand, a bill for Mercantile Restructuring will intro-
duce a protection for creditors regarding guarantees involved in this 
process,	 in	case	 there’s	a	risk	of	partial	or	 total	 loss.	This	protec-
tion mainly consists of additional remedies regarding: an increase 
or substitution of the guarantee, repayment arrangements during  a 
restructuring	period,	and	other	 remedies	 to	compensate	creditors’	
potential loss. 

22 Describe the fraudulent transfer laws in your jurisdiction.

For the matter of our concern, fraud can be remedied by a claim of 
nullity of the act that provides for the deprivation of rights followed 
by a claim to seek punitive damages.

The Mercantile Restructuring Bill provides remedies for credi-
tors in case of a fraudulent transfer that affects their guarantee. Such 
creditor,	either	individually	or	through	a	creditors’	committee,	may	
file	 for	 the	annulment	of	debtors’	actions	or	executed	agreements	
that affect collateral. This remedy also applies retroactively during 
the two years preceding the restructuring process. If a fraudulent 
transfer of any kind specified in this bill is decided by a court, it 
can also be sanctioned with imprisonment for up to two years and 
other punitive damages may be awarded against anyone responsible 
of	fraud.	Other	formalities	required	for	this	process	are	 identified	
below. 

Debt commitment letters and acquisition agreements

23 What documentation is typically used in your jurisdiction for acquisition 

financing? Are short form or long form debt commitment letters used 

and when is full documentation required?

The main documents generally used in the Dominican Republic for 
acquisition	financing	are:
•	 	an	initial	commitment	letter,	which	usually	includes	a	term	sheet	

or an indicative summary of the basis upon which the lender is 
prepared	to	provide	a	credit	facility	for	the	acquisition;

•	 	a	loan	agreement;	
•	 	an	intercreditor	agreement,	if	there	is	more	than	one	lender;	and	

•	 	the	security	agreements	as	may	be	required	by	the	lender,	which	
may consist of pledge of shares agreements, mortgage agree-
ments, liens or encumbrances over moveable assets agreements, 
corporate guarantees, letters of credit and promissory notes, 
among others.

For	large-scale	acquisitions,	it	is	common	for	the	buyer	to	resort	to	
long-term financing with international or local lenders. Occasionally, 
the seller may also give the buyer a short-term facility for the pay-
ment	of	the	acquisition	price,	with	due	guarantees.

The loan and security agreements are usually executed on or 
before	 the	 consummation	 of	 the	 acquisition	 or	 on	 or	 before	 the	
funding	date,	in	accordance	with	the	acquisition	documentation.	

24 What levels of commitment are given by parties in debt commitment 

letters and acquisition agreements in your jurisdiction? Fully 

underwritten, best efforts or other types of commitments?

The	general	rule,	especially	in	minor	and	medium-scale	acquisitions,	
is the use of out-right obligations, under which, for example, the 
lenders oblige themselves to provide the funds, once the conditions 
precedent are met.

Notwithstanding the above, it should be noted that due to regu-
latory restraints related to credit risk, local lenders are unable to 
finance	large	sums	of	money.	Consequently,	for	acquisitions	involv-
ing the need for substantial funding, lenders in the Dominican 
Republic may need to resort to a loan syndication, which usually 
consists of pre-marketed (club loan) or best-efforts syndication. 
Generally,	best-efforts	obligations	are	admitted	by	parties	when	

there is a clear recognition that the fulfilment of an obligation can 
escape from the control of the obligated party due to external causes, 
either	because	of	acts	of	God,	acts	of	 state	or	 changes	 in	market	
behaviour, among others.

25 What are the typical conditions precedent to funding contained in the 

commitment letter in your jurisdiction?

The customary condition precedents can be as described below:
•	 	the	consummation	of	the	acquisition	on	or	before	the	funding	

date and satisfaction or waiver of all conditions precedent to the 
consummation	of	the	acquisition;	

•	 	execution	and	delivery	of	credit	agreements,	as	well	as	the	per-
fection of liens and charges on the collateral;

•	 	the	non-existence	of	any	material	adverse	change;
•	 	the	non-existence	of	an	event	of	default;
•	 	completion	to	satisfaction	of	required	due	diligence;	
•	 	obtaining	required	authorisations	by	lender;
•	 	payment	of	fees,	expenses	and	amounts	payable	to	the	lender;	
•	 	receipt	of	customary	legal	opinions,	corporate	documents	and	
required	certifications;	

•	 	obtaining	 all	 third-party	 and	 government	 authorisations,	 per-
mits and licences that are necessary or advisable; 

•	 	appointment	of	auditors	acceptable	to	the	lender;	
•	 	appropriate	insurance	cover;	and
•	 	other	customary	closing	conditions	including	written	notice	of	

borrowing and accuracy of representations and warranties.

26 Are flex provisions used in commitment letters in your jurisdiction? 

Which provisions are usually subject to such flex?

Flex	 provisions	 can	 be	 seen	 in	 large-scale	 acquisitions	 financing;	
notwithstanding, the same are subject to previous approval from 
the Consumers Right Council and the Superintendence of Banks, 
as abusive clauses and practices are prohibited by law. When flex 
provisions are admitted, they usually relate to financial terms, 
which will enable the arranger to change pricing, yield, amount of  
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commitment and other financial conditions to obtain syndication, 
in the event that the initial financial terms are not permitted by the 
market.

27 Are securities demands a key feature in acquisition financing in 

your jurisdiction? Give details of the notable features of securities 

demands in your jurisdiction.

No, this kind of structure is not typically used in the Dominican 
Republic. Even though there have been significant advances in the 
public securities market in the Dominican Republic, the market is 
still emerging. Thus, most companies have no interest in submit-
ting to local regulations and procedures for the issuance of securities 
neither as a sort of financing nor as a guarantee. Promissory notes, 
corporate guarantees, letters of credit, pledge of shares, pledge of 
account receivables and other traditional guarantees are more com-
monly used to secure bridge loans.

28 What are the key elements in the acquisition agreement that are 

relevant to the lenders in your jurisdiction? What liability protections 

are typically afforded to lenders in the acquisition agreement?

Basically, the lender pursues protection and due guarantees from any 
liabilities affecting the company, as well as its operation or the assets 
to	be	acquired,	including	but	not	limited	to	labour,	tax,	title	owner-
ship, civil liabilities, obligations with third parties, fulfilment with 
any	environmental	regulation,	permits	and	authorisations	required	
for operation, among others. 
Additionally,	if	the	borrower	enjoys	a	concession	right	granted	

by the government or any other public or private party, another 
protection afforded to lenders is the execution of direct agreements 
between the lenders and the grantor to enable the lender to assume 
the	borrower’s	rights	under	the	concession.	If	for	instance	the	gran-
tor decides to anticipate the termination of the concession and is 
required	 to	 pay	 compensation	 to	 the	 borrower,	 by	means	 of	 the	
direct agreement the grantor would pay such compensation directly 
to the lender.

29 Are commitment letters and acquisition agreements publicly filed in 

your jurisdiction? At what point in the process are the commitment 

papers made public?

Acquisition	 agreements	 are	 usually	 confidential	 between	 the	 con-
tracting parties, and executed under private signature; therefore, the 
acting notary merely verifies and certifies the signature of the par-
ties,	but	is	not	required	to	register	the	main	documents	under	public	
record.

Nevertheless, there are certain agreements that are drafted and 
executed for registration purposes to comply with local regulations, 
and	 that	 are	 usually	 included	 as	 exhibits	 of	 the	main	 acquisition	
agreement. Such is the case of the transfer declaration of shares, 
which is executed and filed in the Mercantile Registry as evidence 
of the change of ownership in the shares of the company. Moreover, 
if	the	acquisition	is	structured	as	a	sale	of	assets,	it	will	be	required	
to file in the corresponding governmental office a separate sale 
agreement for those assets subject to registration, as in the case of 
real property, vehicles, industrial property, grants and concessions, 
among others.

If for instance the loan agreement involves foreign currency 
commitments,	 the	 same	 is	 required	 to	be	filed	before	 the	Central	
Bank	for	statistical	purposes.	As	for	the	security	agreements,	most	
of	them	are	required	to	be	filed	for	registration	purposes	before	the	
corresponding governmental office. Such is the case of the mortgage 
agreement	and	the	pledge	of	moveable	assets	 that	are	required	to	
be filed before the Register of Deeds and the corresponding Peace 
Court, respectively. In addition, if there is collateral over a conces-
sion right or an intangible right involving the government, certain 

official procedures must be followed, such as previous notification 
and authorisation.

Enforcement of claims and insolvency 

30 What restrictions are there on the ability of lenders to enforce against 

collateral?

Dominican	law	establishes	that	the	debtor’s	assets	are	the	common	
pledge of his creditors, distributing the value among them pro rata, 
unless there are legitimate grounds for preferences. In this sense the 
only restriction for the enforcement against a duly registered collat-
eral would be the preference periods described below.

31 Discuss any preference periods in which secured claims could be 

voidable. 

According	to	the	Dominican	Civil	Code	the	legitimate	causes	of	pref-
erence are privileges and mortgages. The law grants general privi-
leges to tax, labour and child support credits over any other kind of 
credit.	These	privileges	do	not	require	any	registration	formalities	
and can be executed over any moveable asset or real estate property 
of the creditor. Two or more privileged creditors in the same range 
will collect their credit pro rata. The second cause of preferences is 
mortgages. However, the right of priority in the collection will be 
determined by the time of registration before the Register of Deeds. 
The residual amount after the execution of the above-mentioned 
preferred credits would be available to unsecured creditors.

32 Does your jurisdiction allow for debtor-in-possession (DIP) financing? 

There are no legal dispositions concerning DIP financing in 
Dominican Republic or the creation of a special privilege to this 
type of creditors. However, please note that during our current insol-
vency proceedings, bankruptcy must be declared and as such the 
debtor loses the management of the company or its assets, since it is 
granted to up to three administrators designated in common agree-
ment by the creditors. The main objective of said administrators will 
be	to	liquidate	debtor’s	assets	in	order	to	respond	to	the	creditors	but	
not	to	guarantee	the	continuance	of	the	business	unless	is	required	to	
protect	the	creditor’s	interests.	

Notwithstanding the aforementioned, it is important to consider 
the Mercantile Restructuring Bill. Said bill allows the administrator 
of	the	restructuring	entity	to	engage	in	new	credits	required	for	the	
continuation of the business. However, it does not grant a special 
privilege for new creditors over previous creditors.

33 During an insolvency proceeding, is there a general stay enforceable 

against creditors? Is there a concept of adequate protection for 

existing lien holders who become subject to superior claims?

Dominican law does not contemplate a reorganisation process in 
cases of insolvency. Instead, insolvency cases will lead to a bank-
ruptcy process according to the provisions of the Commercial Code, 
the	final	objective	of	which	will	be	the	liquidation	of	debtor’s	assets	
in order to respond to the creditors. 

The bankruptcy process is comprised of two stages: 
•	 	a	 conciliatory	 process	 before	 the	 Ministry	 of	 Industry	 and	

Commerce (acting through the Chamber of Commerce); and 
•	 	judicial	liquidation,	before	the	commercial	courts.

Upon the commencement of both stages, a general stay is enforce-
able against the creditors. The identified creditors will have the right 
to agree upon the terms of the collection of their credits, but always 
respecting the rank of privileged creditors.

The Mercantile Restructuring Bill also provides for a general 
stay against creditors once the debtor has started the reorganisation 
process.
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34 In the course of an insolvency, can previous payments to lenders be 

clawed back by a court or other authority? What are the rules for such 

clawbacks and what period is covered?

According	to	the	Dominican	Commercial	Code	the	following	pay-
ments and disposition acts will be declared void and without effect 
by a competent court following the ordinary commercial procedure: 
•	 	payments	 and	 charges	of	 assets	made	by	 the	debtor	 after	 the	

date identified by the court as the date of cessation of payments, 
or within the 10 days that preceded this period; and

•	 	payments	and	any	other	onerous	acts	made	by	the	debtor	for	the	
concept of overdue debt in the period comprised between the 
declaration of cessation of payments and the judgment declar-
ing bankruptcy (when different), if those who have received the 
payment had knowledge about the declaration of cessation of 
payments.

According	to	the	Mercantile	Restructuring	Bill,	all	payments	or	acts	
of disposition made by the debtor up to 24 months preceding the 
declaration	of	reorganisation	that	may	adversely	affect	the	creditor’s	
principal will be null and void.

35 In an insolvency, are creditors ranked? What votes are required to 

approve a plan of reorganisation?

During the bankruptcy process, a court identifies and validates cred-
itors through a public procedure. Decisions regarding the payment 
of credits will be taken with a positive vote of 75 per cent of the 
identified	creditors.	A	court	shall	approve	this	agreement.	Preferred	
creditors (due to privileges and mortgages) will have priority in their 
collection. The unsecured creditors will collect pro rata from the 
residual amount after the execution of the preferred creditors.

Under the Mercantile Restructuring Bill the reorganisation plan 
must be approved by: 
•	 	at	least	70	per	cent	of	the	number	of	creditors,	and	at	least	51	

per cent of the total amount of credits. The distribution of pay-
ments shall be made recognising the extent and priority corre-
sponding to each credit.

36 Will courts recognise contractual agreements between creditors 

providing for lien subordination or otherwise addressing lien priorities?

There are no limitations for agreements addressing lien priorities. If 
the	agreement	affects	mortgages	and	pledges,	each	creditor’s	rights	
will be ranked in accordance to the date of registry and the terms 
of the agreement. Please note that these agreements cannot affect 
creditors with legal privileges (tax and labour credits) and that the 
collection of the credits will be against the residual amount after the 
execution of the first registered credit.

37 How is the claim of an original issue discount (OID) or discount debt 

instrument treated in an insolvency proceeding in your jurisdiction? 

OID	creditors	will	have	the	right	to	participate	in	the	creditors’	mass	
during a bankruptcy process. In principle, the credit shall be recog-
nised by its face value. However, since the court may determine the 
value of credits at the moment of the validation of creditors, vari-
ations can be expected. If the instrument holder disputes the deter-
mination of the credit, it shall complete the process established by 
commercial provisions. The collection will proceed in the applicable 
rank according to the terms of the instrument issuance. If no prefer-
ence is available, the collection will be made together with unsecured 
creditors on a pro rata basis.
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Santo Domingo 

Dominican Republic

Decree No. 664-12 that creates the new Regulation on 
Securities
On 7 December 2012 the new Regulation on Securities was 
enacted, establishing the normative basis required for the 
securities market to develop new products of structured finance 
and derivatives. The main purpose of said Regulation is to 
ensure protection of investors especially related to the guaranties 
regarding the degree of information about the securities and 
their issuers that must be available, and also with respect to the 
scope and effects of emissions of publicly offered securities, 
their placement and negotiation mechanisms, as well as the legal 
vehicles that the security holders must have regarding their rights 
and obligations to the issuer.

Mercantile Restructuring Bill
Currently a proposal for the enactment of a law on corporate 
restructuring and judicial liquidation is pending of approval by 
the Dominican Congress. This proposal will grant the Dominican 
Republic a modern system of pre-bankruptcy reorganisation similar 
to a Chapter 11 filling under the US Bankruptcy Code.

Update and trends
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38 Discuss potential liabilities for a secured creditor that enforces 

against collateral.

Under Dominican legislation all liabilities related to proprietorship 
of the executed asset (including environmental, civil or penal liabili-
ties) will follow the new owner. However, the main liabilities derived 
from collateral enforcement are tax related. Thus, execution over 

registered	assets	(real	estate	and	vehicles)	will	require	the	payment	of	
a property transfer tax (variable according to the nature of the asset)
by	 the	 secured	 creditor.	Additionally	 if	 the	 executed	 asset’s	 value	
exceeds the amount of the original credit, interest and execution 
expenses,	it	may	generate	a	capital	gain	to	the	creditor.	According	
to Dominican legislation, this benefit is subject to tax at a rate of 29 
per cent of the gain.



®

Strategic research partners of  
the ABA International section

The Official Research Partner of  
the International Bar Association

Acquisition finAnce 2013 issn 2052-4072

Annual volumes published on:

For more information or to  
purchase books, please visit:  
www.GettingTheDealThrough.com

Air Transport
Anti-Corruption Regulation
Anti-Money Laundering
Arbitration
Asset Recovery
Banking Regulation
Cartel Regulation
Climate Regulation
Construction
Copyright
Corporate Governance
Corporate Immigration
Data Protection
Dispute Resolution
Dominance
e-Commerce
Electricity Regulation
Enforcement of Foreign 
  Judgments 
Environment
Foreign Investment Review
Franchise
Gas Regulation
Insurance & Reinsurance
Intellectual Property &  
 Antitrust
Labour & Employment

Licensing
Life Sciences
Mediation
Merger Control
Mergers & Acquisitions
Mining
Oil Regulation
Patents
Pharmaceutical Antitrust
Private Antitrust Litigation
Private Client
Private Equity
Product Liability
Product Recall
Project Finance
Public Procurement
Real Estate
Restructuring & Insolvency 
Right of Publicity
Securities Finance
Shipbuilding
Shipping
Tax on Inbound Investment
Telecoms and Media
Trade & Customs
Trademarks
Vertical Agreements


